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VEMORANDUM AND ORDER

( RECUSAL)
This matter conmes before the court on defendant Kenneth
H. Bacon’s Modtion to Recuse, pursuant to 28 U S.C. 8§ 455(a) &
(b)(1) (“Section 455"). Upon consideration of the defendant’s
noti on, the Departnment of Defense’'s response, plaintiff’'s
opposition, the applicable |law, and for the reasons set forth

bel ow, the court hereby DEN ES defendant’s notion to recuse.

BACKGROUND

This case arises fromthe release of information from
Linda Tripp’'s security clearance application by the Departnent
of Defense (“DoD’) to Jane Mayer, a reporter from The New

Yorker magazi ne. The allegations are as follows: On March 12,



1998, Mayer contacted Kenneth Bacon, the Assistant Secretary
of Defense for Public Affairs, who was the principal DoD
spokesman. Anended Conpl. f 70. Mayer indicated she was
writing a story on Tripp and had uncovered information
suggesting that Tripp had been arrested in 1969. She wanted to
know whet her Tripp had di scl osed any prior arrests on her
security clearance application. 1d. Following his call from
Mayer, Bacon enlisted his deputy, Clifford Bernath to obtain
the informati on she requested. The next day, after obtaining
the desired information, Bernath contacted Mayer, with Bacon’'s
approval, and informed her that Tripp had denied having an
arrest record on her clearance application, a form also known
as a “DD Form 398.” 1d. § 79. Later that sane day, The New

Yorker published Mayer’'s article, entitled “Portrait of a

Whi st | ebl ower,” which included the information from Tripp’'s
Form 398 provided by DoD. 1d. { 83.

Al l eging that the release of information contained in
the security clearance application violated her rights under
the Privacy Act, 5 U S.C. 8 552a (1994), Tripp seeks dammges
and injunctive relief against the Executive Ofice of the
President (“EOP”), the Federal Bureau of Investigation (“FBl")

and the United States Departnment of Defense (“DoD’). See id.

Counts I-111. Additionally, Tripp seeks recovery fromcertain



named i ndi vi dual defendants, Kenneth Bacon, Clifford Bernath,
and Jane and John Does 1-99, for an alleged conspiracy to
violate Tripp’s civil rights under the Civil Rights Act of
1871, 17 Stat. 13, cl. 2 and 42 U.S.C. 8§ 1985(2). Tripp also
bri ngs pendent state conmmon | aw cl ai ms agai nst defendants
Bacon and Bernath based on the torts of invasion of privacy
and civil conspiracy.

The basis for the present notion, however, derives from
an opinion issued by this court in a related case. See Cara
Alexander v. FBI, et al., 192 F.R D. 37, 40 n.1 (D.D.C. March
6, 2000). Commonly referred to as “Filegate,” the Alexander
case involves allegations that plaintiffs’ privacy interests
were violated when, in 1993 to 1994, the FBI inproperly handed
over to the White House hundreds of FBI files of forner
political appointees and governnment enpl oyees under the Reagan
and Bush Adm nistrations. Over the course of discovery in
Alexander, this court authorized limted discovery into the
ci rcunst ances surrounding the release of Ms. Tripp’'s
background security information, to the extent that the
inquiry was “reasonably calculated to lead to the discovery of
a White House connection to the release of Tripp's private
governnment information.” See Alexander v. FBI, et al., Civ.

Nos. 96-2123 & 97-1288, Menorandum and Order at 6-7 (D.D.C



April 13, 1998). Specifically, the court determ ned that

di scovery into the DoD rel ease m ght be relevant if it could
establish circunstantial evidence of White House m suse of
governnment information, simlar to the conduct alleged in
Filegate. See id.; see also Alexander v. FBI, et al., 186
F.R D. 154, 158 (D.D.C. March 31, 1999)(“This line of

di scovery is appropriate because plaintiffs my seek to create
the inference that if the Whiite House m sused gover nnent
information for political purposes in the case of the Tripp
rel ease, such evidence nay be circunstantial evidence of the
simlar conduct alleged in plaintiffs’ conplaint.”).

I n pursuing discovery into the Tripp release in
Alexander, plaintiffs subpoenaed various docunents from DoD
including materials maintained in the DoD I nspector General’s
(“IG or “OG) investigatory file. See Alexander, 192 F.R D.
at 38-39. In response to plaintiffs’ subpoenas and subsequent
nmotions to conpel, however, DoD clainmed, inter alia, that
certain of the materials requested by the plaintiffs were
protected fromdisclosure by the | aw enforcenent privil ege.
See id; see also Alexander, 186 F.R D. at 166. To assess
DoD s claimof |aw enforcenent privilege, the court ordered
DoD to submt the materials in camera. Subsequently, after

reviewing the DoD O G materials in camera, the court held two

4



ex parte hearings with DoD s counsel concerning its |aw
enf orcenent privilege claim See Alexander v. FBI, et al.
Civ. Nos. 96-2123 & 97-1288, Ex Parte In Camera Hearing of
January 28, 2000; Alexander v. FBI, et al., Civ. Nos. 96-2123
& 97-1288, Ex Parte, In Camera Hearing of Decenber 15, 1998.

After concluding its first review of the I1Gs file and
the first hearing, the court voiced its concerns regarding the
DoD s claimof |aw enforcenent privilege. See Alexander, 186
F.R. D. at 168. Specifically, the court noted that, in addition
to the breadth of the DoD' s claimof privilege, it was
primarily concerned that it “had no evidence before it, aside
fromconclusory statenents in the affidavits submtted, as to
the ‘ongoing’ nature of the investigation into the Tripp
rel ease”). The court also determ ned that the materials were
not organized in a manner that would allow the court to
conduct its privilege reviewin an effective or efficient
manner. Id. The court then reserved its ruling on the |aw
enf orcenent privilege until a |ater hearing, giving DoD an
addi ti onal opportunity to prepare witten subn ssions on the
privilege and to organize the |G materials in the manner
requested by the court. TId. at 168-69.

After the final ex parte hearing in January 2000 and
conpletion of its in camera review, the court ultimately
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“determ ned that the materials conpiled by the DoD during its
investigation into the Tripp release [were] cunul ative, and
thus, merely duplicate the circunstantial evidence plaintiffs
[ had] al ready devel oped or obtained through other discovery in
this case.” Alexander, 192 F.R. D. at 40. As such, the court
was not required to address the nerits of the DoD s cl ai m of
| aw enforcenment privilege, nor did the court conpel the
di sclosure of the 1G materials to the Alexander plaintiffs.
Id.

In a footnote in that opinion, however, the court stated
that if it had been required to reach the issue of the DoD s
claimof |aw enforcenment privilege, where a court nust
consider, inter alia, whether an investigation is “ongoing,”
see In re Sealed Case, 856 F.2d 268, 271 (D.C. Cir.
1988) (citing Frankenhauser v. Rizzo, 59 F.R D. 339 (E.D. Pa.
1973)), the court would not have sustained DoD s cl ai m of
privilege on the basis of that factor. Alexander, 192 F.R D.
at 40 n.1. Rather, the court stated that it found it
“inpossible to fathom how an internal investigation into such
a simple matter could take [al nost two years] to concl ude.”
Id. Further expressing its skepticism about the repeated
assertions that the investigation into the Tripp rel ease was
continuing, the court noted that “the ‘ongoing’ nature of the
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i nvestigati on appears equally inplausible given the fact that
the Tripp rel ease presents such a clear violation of the
Privacy Act. . . .” Id. at 40 n.1l.

Sei zing upon the court’s comrents in the above-quoted
footnote in the Alexander opinion, see id., Bacon now advances
that the court’s recusal in this case is warranted under
Section 455(a)and(b)(1). Specifically, Bacon contends that
recusal is required because the court has “directly and
unnecessarily ruled on one of the principal issues presented
in this case—whet her the defendants’ conduct violated the
Privacy Act-—w thout the benefit of any briefing, argunment, or
evi dence on that question.” See Defendant Kenneth H. Bacon’'s
Motion to Recuse, at 1 (Filed April 14, 2000).

And, in responding to defendant Bacon’s notion and urging
this court to grant defendant’s notion to recuse, the DoD
advances that recusal is warranted under Section 455(a)
because the court’s comment in the March 6, 2000 Alexander
opi nion has created the appearance of bias that would | ead an
i nformed observer to question the judge’'s inpartiality.
United States v. Barry, 961 F.2d 260, 263 (D.C. Cir. 1992).
To that end, the DoD maintains that the court’s coments were
based on an “extrajudicial” source because Bacon and DoD were

not parties to the Alexander proceedi ng, and thus had no



opportunity to submt briefing or otherwi se participate in the
adversarial process in that case. |In other words, DoD
contends that “extrajudicial source” for purposes of recusal
is party-specific. To that end, DoD contends that the court’s
comrents and its review of the IGfile in Alexander were
extrajudicial to defendants Bacon and DoD in this case insofar
as they were “derived froma source outside judicial
proceedi ngs in which the party that may be prejudi ced has had
a fair opportunity to address or rebut the court’s stated
conclusions.” Departnent of Defense’s Response to Motion to
Recuse (“DoD Response”), at 9. In so arguing, DoD contends
that Liteky v. United States is not controlling here, as that
case only addressed recusal in the context of “intrajudicial
sources” involving the sane party, not a prior proceeding
involving different parties. They further attenpt to

di stinguish the present case fromearlier cases denying
recusal, noting that in those cases, the ruling or remark at

i ssue was the product of “a study of the depositions and
briefs which the parties had requested [the judge] to nmake.”
United States v. Grinnell, 384 U.S. 563, 583 (1966); see also

United States v. Roach, 108 F.3d 1477, 1483-84 (D.C. Cir.

1997) (affirmng district court’s denial of notion to recuse

“[b] ecause at the time the district judge made the remarks he



had al ready revi ewed [defendant’s] notion to show cause as
well as the Departnent’s opposition, [and] he was quite

fam liar with the all egations and docunents in [defendant’s]
case”). Alternatively, DoD asserts that even if the court’s
comments were not based on an extrajudicial source to the

def endants, recusal is still required because the remarks
create the appearance that the court’s inpartiality nmay be
call ed into question, and “coul d suggest, to an outside
observer, such a ‘high degree of favoritismor antagonisn to
def endants’ position that ‘fair judgnment is inpossible.”” DoD
Response, at 11 (citing Liteky v. United States, 510 U. S. 540,

555 (1994)).

1. DI SCUSSI ON

Section 455(a) of Title 28 of the United States Code
provi des that a federal judge shall “disqualify hinself in any
proceeding in which his inpartiality m ght reasonably be
guestioned.” 28 U.S.C. § 455(a). And, Section 455(b)(1)
states, in relevant part, that a judge shall “disqualify
himself . . . (1) [w] here he has a personal bias or prejudice
concerning a party, or personal know edge of disputed
evidentiary facts concerning the proceeding.” 28 U S.C. §

455(b) (1). Whether there is any basis for questioning a



judge’s inpartiality under Section 455(a) is to be determ ned

by an objective standard. United States v. Heldt, 668 F.2d
1238, 1271 (D.C. Cir. 1981); United States v. Fiat Motors of

North Am., 512 F. Supp. 247, 250 (D.D.C. 1981). That is,

recusal is required where the court determ nes that “an
i nfornmed observer woul d reasonably question the judge’s
inpartiality.” United States v. Barry, 961 F.2d 260, 263
(D.C. Cir. 1992); see also United States v. Jordan, 49 F.3d
152, 155 n.3 (5th Cir. 1995) (stating that the Liteky opinion
“neither stated nor inplied that the inpossibility of fair
judgnment test woul d supplant the reasonable person standard in
cases involving alleged bias from an extrajudicial source).
Simlarly, by its ternms, Section 455(b)(1) requires a
denonstration of bias or prejudice derived froma “personal”
or extrajudicial source.

To sustain its burden and conpel recusal under Section
455(a), the noving party nust denonstrate the court’s reliance
on an “extrajudicial source” that creates an appearance of
partiality or, in rare cases, where no extrajudicial source is
i nvol ved, the novant nust show a “deep-seated favoritism or
ant agoni smthat woul d make fair judgnent inpossible.” Liteky,
510 U. S. at 555. By contrast, Section 455(b)(1) requires the

nmoving party to denonstrate actual bias or prejudice based
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upon an extrajudicial source.

Judges are presuned to be inpartial. United States v.
Fiat Motors, 512 F. Supp. at 251. Thus, “judicial rulings
al one al nost never constitute a valid basis for a bias or
partiality nmotion. Liteky, 510 U.S. at 555 (citations
omtted). To the contrary, “opinions formed by the judge on
the basis of facts introduced or events occurring in the
course of the current proceedings, or of prior proceedings, do
not constitute a basis for a bias or partiality notion unl ess
t hey di splay a deep-seated favoritism or antagonismthat would
make a fair judgment inpossible.” 1Id. (enphasis added).
| ndeed, as the Suprene Court has observed, “[t]he judge who
presides at a trial may, upon conpletion of the evidence, be
exceedingly ill disposed towards the defendant . . .[b]Jut the
judge is not thereby recusable for bias or prejudice since his
know edge and the opinion it produced were properly and
necessarily acquired in the course of the proceedings.” Id.
at 550-51. Moreover, “the objective appearance of an adverse
di sposition attributable to information acquired in a prior
trial is not an objective appearance of personal bias or
prejudi ce, and hence, not an objective appearance of inproper
partiality.” Id. at 553 n.2. Accordingly, “opinions held by
judges as a result of what they learned in earlier

11



proceedi ngs” are “not subject to deprecatory characterization
as ‘bias’ or ‘prejudice.’” I1d. at 551; accord United States v.
Barry, 961 F.2d at 263 (stating that “remarks reflecting even
strong views about a defendant will not call for a judge’'s
recusal so long as those views are based on his own
observations during the performance of his judicial duties”).

Appl yi ng these standards, the court finds that defendant
has failed to denonstrate either the existence of personal
prejudi ce derived froman extrajudicial source or the
appearance of prejudice based on an extrajudicial source as
required for recusal under Section 455(a) or (b). Liteky, 510
U.S. at 555. Nor, having failed to show bias derived from an
extrajudi cial source, has the defendant denonstrated that the
court possesses a “deep-seated favoritism or antagoni smthat
woul d make fair judgnment inpossible.” Id.

To begin with, contrary to Bacon’s assertion that this
court had no basis for its observation on the Tripp rel ease
and the Privacy Act, the court issued its opinion in Alexander
only after conducting an extensive in camera review of the
entire DoD O G s investigative file. Far from having no basis
on which to make its statenment, the court had the benefit of
all of the materials conpiled in the OG s investigative file,

mat erials which were properly before the court on the
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Alexander plaintiffs’ nmotion to conpel and DoD s claimof |aw
enf orcenent privilege.? O course, at the time the court
issued its March 6, 2000 opinion in Alexander, the court could
not disclose the fact that the OG s internal investigation
had concluded that the Tripp release violated the Privacy Act
or that the O G had referred the matter to the Public
Integrity Section of the Department of Justice for a

determ nation of whether to pursue crimnal charges agai nst
Bacon and Bernath. See, e.g., Mancuso Testinony, 2000 W
504527, at *108(acknow edging that the O G investigation had
found “sufficient evidence for a crimnal referral to the
Justice Departnent”). Recently, however, the Public Integrity
Section has acknow edged the crimnal referral and has
announced that it will not pursue crimnal charges agai nst

Bacon or Bernath for violating the Privacy Act. Thus, because

! ndeed, defendant Bacon’s own recusal notion appears to
contradict his assertion that the court | acked any basis for
its comment that the Tripp rel ease appeared to be “a clear
violation of the Privacy Act,” as he acknow edges that the
court had the O G s entire investigative file. Defendant
Kenneth H. Bacon’s Mdtion to Recuse, at 4. The DoD I G has now
publicly disclosed that he found “sufficient evidence for a
crimnal referral to the Justice Departnment.” See Hearing on
Acqui sition Reform Logistics and the Defense Industrial Base
Before the Subcomm ttee on Readi ness and Managenent Support of
the Senate Committee on Arned Services, 106th Cong., April 26,
2000 (Testinmony of Acting |Inspector General for the Departnent
of Defense Donal d Mancuso) (avail able on WESTLAW at 2000 WL
504527, at *108) (“Mancuso Testinony”).
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the DoD O G s final investigative findings and the cri m nal
referral to the Justice Departnment are now matters of public
record, the court can provide greater detail as to the basis
for its observation in footnote 1 of the March 6, 2000
Alexander Opi nion.

Among the materials reviewed by the court in assessing
DoD' s claimof |aw enforcenment privilege were transcripts of
O Ginterviews of both Bacon and Bernath. |In addition to the
def endant’s testinmony, the 1Gs file also contained
transcripts of interviews of countless other wtnesses,
ext ensi ve docunentary evidence, including e-mails and phone
records, as well as nenoranda and ot her docunents
menorializing the conpletion of various investigative tasks.
The G file also contained draft reports of the G s findings
and concl usi ons.

Significantly, the court’s in camera review of the OG
file in Alexander was necessitated by the fact that DoD was
claimng the | aw enforcenent privilege over certain docunents
subpoenaed by the plaintiffs in that case. |In addition to
submtting its file in camera, DoD provided the court with
extensive briefing on this privilege claim as well as
offering oral argunent at an ex parte hearing. Accordingly,

the materials contained in the IGfile were properly at issue
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before the court and had to be considered in order to assess
whet her the privilege would be sustained over plaintiffs’
notion to conpel production of those docunments. Anpng the
factors that the court was required to consider in review ng
the materials was whet her the investigation was “ongoi ng.”
See In re Sealed Case, 856 F.2d at 271 (enunerating the ten
Frankenhauser factors). To this end, the court’s statenment in
footnote 1 addressed the court’s finding on that particul ar
factor of the |aw enforcenent privilege only, and was not, as
def endant advances, a finding of fact concerning the Privacy
Act, which becones readily apparent when the statenment is
viewed in context. See infra pp. 14-15. Thus, because these
mat erials were before the court in the course of fulfilling
its judicial responsibilities, the court’s exposure to these
materials is not properly characterized as “extrajudicial.”
Liteky, 510 U. S. at 555; see also United States v. Gordon, 61
F.3d 263, 268 (4th Cir. 1995)(affirmng district court’s
deni al of recusal notion, which was based upon the court’s

i nvol vement in prior related proceedings); United States v.
Bailey, 175 F.3d 966, 969 (11th Cir. 1999)(in camera hearing
does not constitute extrajudicial source)(citations omtted);
United States v. Nicholson, 955 F. Supp. 582, 583 (E.D. Va.

1997) (denyi ng defendant’s notion to recuse, which was based on
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court’s prior participation in the case as a nenber of the
U. S. Foreign Intelligence Surveillance Court).

The court does not agree with defendant’s assertion that
footnote 1 to the March 6, 2000 Alexander opinion denonstrates
“a deep-seated antagoni smthat would make this court’s fair
j udgment i npossible.” Liteky, 510 U.S. at 555. As noted
above, the court’s comment addressed an issue that was
squarely before the court, i.e., whether DoD could claimthe
| aw enforcenment privilege for the IGfile. The court nerely
referenced the concl usion reached by the adm nistrative
agency’s investigation, not by this court. Mre inportantly,
however, the court made this statenment in the course of
expressing its considerable frustration with DoD and Public
Integrity’s repeated, yet seemngly enpty, assertions that the
i nvestigation was still *“ongoing” after nearly two years.
Compare, e.g., May 13, 1999 In Camera Decl aration of Donald
Mancuso, Acting I nspector General, Departnment of Defense,
Exhibit Ato Ex Parte, In Camera Supplemental Menorandumin
Support of Non-Party Departnment of Defense’ s Law Enforcenent
Privilege Claim (Received May 14, 1999)(stating that first
phase of O G investigation concluded in July 1998 with its
referral of the matter to the Justice Departnent on July 29,

1998) with May 6, 1999 In Camera Decl aration of Lee J. Radek,
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Chi ef of Public Integrity Section, Crimnal Division, US.
Departnment of Justice, Exhibit B to Ex Parte, In Camera

Suppl enental Menmorandum i n Support of Non-Party Departnent of
Def ense’ s Law Enforcenent Privilege Claim(Received May 14,
1999) (acknow edging the referral and stating that a “full

i nvestigation” has been conducted and “a decision will be made
in the near future as to whether to bring crimnal charges in
connection with this matter”) and January 20, 2000 In Camera
Decl aration of Lee J. Radek (stating that “a decision will be
made in the near future as to whether to bring criminal
charges in connection with this matter”) (enphasis
suppl i ed) (The exact same wording contained in Radek’s May 1999
in camera declaration). See also Alexander, 186 F.R D. at 168
(expressing concerns voiced at first ex parte in camera
hearing in Decenber 1998 about whether the investigation was,
in fact, “ongoing” six nonths after the IGs referral). In
fact, after considering the DoD's briefs and affidavits
submtted on the | aw enforcenent privilege and hol ding the
first in camera hearing on the issue, the court gave the DoD
and Justice Departnent still another opportunity to provide
the court with an update as to the status of the

i nvestigation, with the hope that they would provide the court
wi t h neani ngful assurances that steps were in fact being taken
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to conclude the matter in some fashion, either by declining to
prosecute or by indictnment. See January 20, 2000 In Camera
Decl aration of Lee J. Radek. Instead, in response to the
court’s request for information as to what actions had been

t aken over the past year of the Justice Departnent

i nvestigation, the DoD subm tted what can only be described as
a singularly unhel pful affidavit from Lee Radek, Chief of the
Public Integrity Section, Crimnal Division at the Depart nment
of Justice. See January 20, 2000 In camera Decl aration of Lee
J. Radek (stating that “[s]ince the date of ny | ast

Decl aration, additional |egal anal yses have been perforned and
i nvestigative actions have been taken and are continuing to be
taken” and that “a decision will be made in the near future as
to whether to bring crimnal charges in connection with this
matter”).

Sensing that the Justice Department’s investigation had
become unusual ly protracted w thout any apparent explanation,
the court, in footnote 1 to its March 6, 2000 Alexander
opi ni on adnoni shed DoD and, in particular, Public Integrity,
for what the court reasonably perceived, under the
circunstances, to be dilatory tactics designed to frustrate

the court’s efforts to resolve discovery disputes in Alexander

in atinmly fashion. Liteky, 510 U.S. at 551. In this
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respect, the comment in footnote 1 was precipitated by the
seem ngly contradictory information before the court. On the
one hand, the court had reviewed the IGs file and draft
report, which had concluded that defendants had viol ated the
Privacy Act. Moreover, the court was aware that the DoD

i nvestigation had taken | ess than six nmonths to conclude and
that the matter had been referred to Justice in July 1998. By
contrast, once at the Justice Departnent, the investigation
appeared to | angui sh unnecessarily, with Public Integrity
representing, wthout any hel pful detail, as |ate as January
2000, that the investigation was continuing. Faced with what
it perceived to be dilatory tactics on the part of Justice
Departnent, the court, in the Alexander opinion, was sinmply
voicing its “inpatience, dissatisfaction, annoyance and even
anger, [sentinments which] are within the bounds of what

i nperfect men and wonen, even after having been confirmed as
federal judges, sonetines display.” Liteky, 510 U.S. at 555-
56. As such, when placed in proper context, the court’s
coments would not | ead a reasonabl e observer, armed with ful
information, to question the court’s inpartiality. Nor does
the footnote display the sort of deep-seated antagoni sm

agai nst the defendant that woul d appear to render this court’s

fair judgnment inpossible.

19



In addition to placing the March 6, 2000 Alexander
opinion in context, it is inmportant to recognize that the
court’s in camera review of the IGfile was not the first tinme
that the court was called upon to consider information
concerning the Tripp release in the Alexander case. |In fact,
in addition to plaintiffs’ notion to conpel the production of
docunments from non-party DoD, the court presided over a nunber
of other discovery disputes in Alexander involving non-parties
Bacon, Bernath, and others in the Tripp release. See Alexander
v. FBI, et al., 186 F.R D. 170, 171 (D.D.C. March 31,

1999) (granting in part and denying in part plaintiffs’ notion
to conmpel further testinmony and docunents from Kenneth Bacon);
Alexander v. FBI, et al., 186 F.R D. 78, 82 (D.D.C. July 10,
1998) (addressing, inter alia, defendants’ notion for a
protective order, or in the alternative, to quash plaintiffs’
nmotion to conpel further testinony and production from
Clifford Bernath); Alexander v. FBI, et al., 186 F.R D. 66, 67
(D.D.C. June 15, 1998)(addressing scope of plaintiffs’
deposition of Bacon under United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951)); see also Alexander v. FBI, et
al., 186 F.R D. 71, 73-76 (D.D.C. June 25, 1998)(denyi ng non-

party J. Lowe Davis’ notion for protective order). |ndeed,
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bot h Bacon and Bernath were deposed by the plaintiffs in
Alexander. See Alexander, 186 F.R D. at 69 (Bacon was deposed
on May 15, 1998); Alexander, 186 F.R. D. at 83 (Bernath was
deposed on April 30, 1998). And, following the initial
depositions, plaintiffs filed subsequent notions to conpel
further testinony and docunments from Bacon and Bernath. See
Alexander, 186 F.R D at 171; Alexander, 186 F.R D. at 82. In
response, defendants opposed plaintiffs’ notions with
substantive briefing. See, e.g., Alexander V. FBI, et al.

Civ. Nos. 96-2123 & 97-1288, Response by Non-Party Kenneth H,
Bacon in Opposition to Plaintiff’s Mdtion to Conpel Further
Testinmony (Filed Septenmber 14, 1998); Response by Non-Party
Clifford Bernath to Request for Production of Docunents (Filed
June 2, 1998); Non-Party Clifford Bernath’s Menorandum in
Opposition to Plaintiffs’™ Mtion to Conpel Further Testinony
(Filed June 4, 1998); Non-Party Clifford Bernath’s

Suppl enental Menmorandum in Opposition to Plaintiffs’ Mtion to
Conpel Further Testinony (Filed June 23, 1998). 1In addition
to its in camera review of the G file, the court had already
been cal |l ed upon to decide a number of issues concerning

def endants and the Tripp release--matters that were heavily
litigated--prior to its March 6 opinion. See Alexander, 186

F.R D. at 171-75; Alexander, 186 F.R D. at 82-84.
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Significantly, these matters included | egal nenoranda fil ed by
bot h Bacon and Bernath, as well as by the government. Thus,
assum ng arguendo that DoD s characterization of the scope of
“extrajudicial source” is correct—that “extrajudicial” nmust be
determ ned relative to each particular party and therefore

i ncludes prior related judicial proceedings involving

di fferent parties—defendants were hardly strangers to the
Alexander litigation, having participated as non-parties on
numer ous di scovery matters.

But yet another, nore practical consideration conpels the
court to reject DoD s characterization of extrajudicial source
as including prior related proceedings involving different
parties. Put nost sinply, if this court’s prior participation
in a case required its recusal in a subsequently filed rel ated
case, the District Court’s Local Rule 40.5, which deals with
assi gnment of related cases, would be conpletely useless. See
D.C. LCvR 40.5 (1999)(providing, inter alia, that cases
i nvol vi ng conmon questions of fact are deened related). In
short, if defendant’s reasoning were followed to its | ogical
concl usi on, assignnent of related cases under 40.5 could
rarely occur. Instead, as one court has aptly noted, “the
judicial systemcould not function if judges could deal but

once in their lifetime with a given defendant, or had to
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withdraw froma case whenever they had presided in a rel ated
or conpanion case in a separate trial in the sane case.”
United States v. Cowden, 545 F.2d 257, 265 (1st Cir. 1976).
Quite sinply, DoD s characterization of “extrajudicial source”
sinply cannot be reconciled with the |ongstandi ng practice of
assigning related cases in this District Court. |Indeed, the
Court of Appeals for the District of Colunmbia Circuit has
recogni zed the pragmatic consi derations underlying the
assignnent of related cases, stating that “[]]udges are
presunmed to be able to conpartnentalize the information they
receive and only rely on evidence relevant for a particular
decision.” (Clifford v. United States, 136 F.3d 144, 148-49
(D.C. Cir. 1998). Defendant has failed to denonstrate that
this presunption is inapplicable in the present case. Thus,
as it has in prior cases, see, e.g., United States v. Roach,
108 F.3d 1477, 1483 (D.C. Cir. 1997), modified on other
grounds, 136 F.3d 794 (D.C. Cir. 1998), this court remains
confident that it will be able to fulfill its judicial
obligation to remain inpartial and will conpartnentalize and
set aside the information put before it in Alexander to ensure
that none of it plays an inproper role in any decision in this

case.
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I11. CONCLUSI ON
For the reasons set forth above, it is hereby
ORDERED t hat Def endant Kenneth H. Bacon’s Mdtion to
Recuse i s DENI ED
SO ORDERED.

DATE:

Royce C. Lanberth
United States District Judge
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